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Expert Opinion 

 

Tattoos Are Protected 
Speech, Too 
“The principal difference between a tattoo and, for example, a 

pen-and-ink drawing, is that a tattoo is engrafted onto a 

person's skin rather than drawn on paper. This distinction has 

no significance in terms of the constitutional protection afforded 

the tattoo."—Ninth Circuit 

By Dwight Merriam | August 16, 2019 at 06:20 AM 
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Goldfish sleeve tattoo. Courtesy of Jeff Mansolf, Clockwork Tattoo and Art Gallery, Middletown. 

 

The field of land-use planning and zoning is often a battleground for Constitutional 

rights. Among the panoply of issues fought over are procedural due process, 

substantive due process, equal protection, inverse condemnation, privacy and search-

and-seizure. Chief among them in terms of impact and interest are First Amendment 

issues. 

The Religious Land Use and Institutionalized Persons Act (RLUIPA) is an 

example. That statute has helped push debate over the free exercise and establishment 

clauses to the forefront of local controversies regarding the siting of religious 

institutions. At the other end of the moral spectrum, there continue to be disputes over 

where sex businesses should go, as in the recent Third Circuit decision in Sutton v. 

Chanceford Township upholding a narrowly tailored, content-neutral adult 

https://www.justice.gov/crt/religious-land-use-and-institutionalized-persons-act
http://www2.ca3.uscourts.gov/opinarch/181846np.pdf
http://www2.ca3.uscourts.gov/opinarch/181846np.pdf
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entertainment zoning ordinance that left open adequate alternative channels of 

communication. 

And over on the sign front, we continue to have fallout from the U.S. Supreme 

Court’s decision in Reed v. Town of Gilbert, Arizona (2015) barring virtually all 

content-based sign regulation, leaving local governments and those who want to put 

up signs trying to figure out how to make it all work. 

But perhaps the most interesting and entertaining First Amendment land-use issue we 

have is the protection of tattoo parlors as places of First Amendment free speech. Yes, 

injecting colored inks under the skin is protected speech. 

These cases, of which there have been several in the last two decades, arise when the 

hopeful proprietor of a tattoo parlor discovers such businesses are totally prohibited in 

a municipality; or they are so restricted that they could never succeed in permitted 

locations—usually industrial areas—or the proprietor is denied a site plan or special 

permit for a location. 

Our attention to the issue arose with the Ninth Circuit’s decision in Anderson v. City 

of Hermosa Beach, 621 F.3d 1051 (9th Cir. 2010), a case of first impression, where 

the court noted: 

“The principal difference between a tattoo and, for example, a pen-and-ink drawing, is 

that a tattoo is engrafted onto a person’s skin rather than drawn on paper. This 

distinction has no significance in terms of the constitutional protection afforded the 

tattoo; a form of speech does not lose First Amendment protection based on the kind 

of surface it is applied to. It is true that the nature of the surface to which a tattoo is 

applied and the procedure by which the tattoo is created implicate important health 

and safety concerns that may not be present in other visual arts, but this consideration 

is relevant to the governmental interest potentially justifying a restriction on protected 

speech, not to whether the speech is constitutionally protected. We have little 

https://www.supremecourt.gov/opinions/14pdf/13-502_9olb.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2010/09/09/08-56914.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2010/09/09/08-56914.pdf
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difficulty recognizing that a tattoo is a form of pure expression entitled to full 

constitutional protection.” 

The most recent case is Weaver v. City of Montebello, 370 F.Supp.3d 1130 (C.D. 

Cal. 2019). Katherine Weaver wanted to open a tattoo studio in Montebello, 

California, a small city eight miles East of downtown Los Angeles, with a population 

of 63,500 people. The Montebello zoning code regulates body art establishments, 

which it defines “as any premises or establishment, or facility incidental thereto, 

which performs body piercing, tattooing, branding, or application of permanent 

cosmetics” and prohibits them from being located within 1,000 feet of certain 

“sensitive uses” such as residences, schools, places of religious assembly, libraries, 

public parks, or any city-owned facility. This is the same sort of separation or 

distancing requirement we often see with sex businesses. 

The net result is that the Montebello zoning code relegates tattoo shops to two small 

shopping centers that Katherine Weaver found to be unsatisfactory in terms of her 

business. In her pleadings requesting a temporary injunction, which the court 

ultimately granted, she noted that tattoo businesses do not depend on foot traffic and 

cannot afford the high rents of the typical shopping centers. In short, she had no place 

to go. 

On top of that, she had to get a conditional use permit, the same as what is sometimes 

called a special use permit or special exception, and that permit is discretionary and 

had several subjective criteria. 

The pièce de résistance of this regulatory scheme is that if you operate a tattoo parlor 

in Montebello in violation of the code, you can be charged with a misdemeanor, 

punishable by up to six months in jail and a $1,000 fine. 

In granting the temporary injunction, the court first cited Anderson v. City of 

Hermosa Beach and two other cases that recognize operating a tattoo studio is 

https://scholar.google.com/scholar_case?case=3587451376434937882&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=3587451376434937882&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://library.municode.com/ca/montebello/codes/code_of_ordinances?nodeId=TIT17ZO_CH17.08DE_17.08.835BOARES
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protected First Amendment activity. Even though the business of tattooing may not be 

expressive conduct, the process is, and a tattoo shop owner could bring an as-applied 

or facial First Amendment challenge when the regulatory scheme prohibits or restricts 

that activity. The court noted the conditional use permit requirement likely vested 

local officials with unbridled discretion, and the conditional use permit procedures 

provided insufficient safeguards against prior restraint. 

Finally, and this goes to the heart of nearly all land-use regulation, the court found the 

city of Montebello did not adequately show how this regulation advanced its police 

power interest in protecting the public’s health, safety and general welfare. 

The lesson for local governments is they need to provide adequate channels of 

communication for this type of expression in the form of a reasonable number of 

available sites in locations where the businesses can succeed. Regulations should 

minimize discretion by decision-making authorities. Care must be taken to avoid 

chilling the speech with criminal sanctions. Remember, violations of federal 

constitutional rights may be brought in state or federal court under the Civil Rights 

Act of 1871, 42 USC Sec. §1983, and that law includes a companion provision that 

allows for the recovery of attorneys’ fees by successful plaintiffs. 

  

  

Attorney Dwight Merriam is a member of the Connecticut Law Tribune’s 

editorial board. 

 

https://www.ca3.uscourts.gov/sites/ca3/files/4_Chap_4_2014_fall.pdf
http://www.fedbar.org/Image-Library/Chapters/Inland-Empire/Newsletters/Attorneys-Fees-Handout.aspx?FT=.pdf
https://www.dwightmerriam.com/

